Benckas konBeH s — MHEHUE KOHCYJIBTATUBHOIO COBETA Ne5!

IIpaBo nokynareJisi pACTOPrHyTh 10r0OBOP B CJIy4ae HECOOTBETCTBUS TOBapa MU
JOKYMEHTOB

[utuposats kak: CISG-AC Opinion no 5, The buyer's right to avoid the contract in case of non-
conforming goods or documents 7 May 2005, Badenweiler (Germany). Rapporteur: (Professor Dr.
Ingeborg Schwenzer, LL.M., Professor of Private Law, University of Basel.

[Tpunsato KoHCynbTaTHBHBIM COBETOM Ha 9-oM 3acenanuu B DuianenbGuu €AMHOTIACHO.
BocrnpousBenieHne 3T0ro MHEHHSI pa3peraeTcsl.

Su Pambepr, npeocedamens

Epuk 3. Beprereiin, Mumens Hoaxum Borenns, Anexanapo M. Tappo, Poit M. T'yn, Cepreii H.
Jlebenes, Ilunap [Mupanec Buckacumnac, [Tutep [nextpum, Uuredopr 1lIsenrep, Xupy Cono,
Knox Butii, urensi

Jlykac A. Mucrenuc, cexpemapeo.

MHEHHE

Crarbda 49 BeHcKkoil KOHBEHIINH.

«1) MNokynamesnb MOXem 3asi8Uumb O pacmop)xeHuu doaoeopa:

a) ecnu HeucrioniHeHue rpodasyom mobo2o u3 e2o obsisamernibcmea Mo 002080py USU M0
Hacmoswel KoHeeHyuu cocmasrisem cywecmeeHHoe HapyweHue 0o02080pa;
unu
b)..»

! KoncynsraTiBHSIi coBeT 10 KOHBEHIIMH 0 JOroBOpax MeXIyHApOIHOM KyILi-npoxasxu ToBapos (CISG-AC)
SIBJISIETCSL YaCTHOW MHUIIMATUBOM, noanepxuBaeMoit Mucturyrom Mexnynapoanoro Toprosoro Ilpaga,
opuaudeckuM daxyiasreToM YHHBepcuteTa [1aiic u Llentpom Toprosoro npasa, Kyun Mapu, JlongoHCKOTO
yHHBepcuTeTa. KOHCY/IbTaTUBHBIN COBET CyIIecTBYeT st nmoanep:xku nonnmanus Konsennuu OOH o JloroBopax
MEXIYHApOJAHON KYIUTH-TIPOJa’KH TOBAPOB, a TAKXKE, YTOOBI CTIOCOOCTBOBATEH JOCTHKECHUIO €AMHOOOPA3HOTO
TonKoBaHNA KOHBEHITHH.
Ha yupenurensaom cobpanuu B [Tapmxe B utone 2001 ronga npodeccop Ilerep llnextpum (yHuBepcuteT
Opaiidypra, 'epmanus) ObLT H30paH npencenatesieM KoHCYIBTaATHBHOTO COBETa Ha TPEXJICTHHIA CPOK. JJokTop
npaBa Jlykac A. Muctenuc u3 Llenrpa Toprosoro npasa Kywsn Mapu 6611 u30paH cekperapeM. KoHCYyTbTaTUBHBIN
COBET COCTOMT M3 CIEAYIOINX JIMII: 3aCITy’KEHHBIH npodeccop B orcTaBke Dpuk J. beprcrelin, YHuBepcucrer
Iaiic; TTpod. Murmens Moaxum Bouems, Pumcknii yansepceucrer Jla Canuena; npod. E. Amnan dancropr,
(hakymeTeT paBa Komym6wuiickoro yauBepcurera; npod. Anexanapo M. 'appo, dhakynsrer npaBa KomymOuiickoro
yauBepcureta; npod. Cap Poit M. I'yn, Okcdopa; mpod. C.H. Jlebenes, Mopckas apoutpakHast KOMHUCCHS TIPU
Toproso-npomsinuieHHoi nanate P@; u Pambepr, mpodeccop yacTHOro mpaa, IOPUANIECKUN (HaKyIbTeT
yHuBepcurera CTOKrosibMa, peKTop I0puandeckoro kosuiemka B Pure, Jlateust; npod. [Tutep Illnexrepum,
yuuBepcuret Opaiidypra; npod. Xupy Cono, ropuanueckuii paxyiaprer YHuBepcureTa Xokkaiino; npod. Kimon
Burn, Yausepcuret Caapnanaec u CtpacOyprckuil yHUBEPCHUTET.
Unensr CoBera uzbupatorcsi Coserom. Ha cBoem coseniannu B Pume B utone 2003 KoHCynbTaTHBHBIHM COBET H30pa
JIOTIOTHUTEIbHBIME WieHaMu Tipod. [Tumapa [Mupaneca Buckacumnaca uz Manpunckoro Yausepcureta Kapna 111
npo¢. Uaredopra IlIsennepa u3 yausepcutera bazens.
3a nomoIHAUTENEHOM HHpOpManueit odpamaiitecs mo agpecy: <L.Mistelis@qmul.ac.uk>.
IT0 MHEHHE SBIIETCS OTBETOM Ha 3aIPOC KOMHTETA 110 HHOCTPAHHOMY H CpaBHUTEIbHOMY mpaBy Komernu
amokatos Heto-Mopka. [lepen KOHCYIbTATHBHBIM COBETOM GBLIH TIOCTABIIEHBI CJIEIYIONIHE BOIPOCHI:
«B Kakmx ciydasx MOKynaTelIb MOXET paCTOPTHYTh KOHTPAKT 1o cT. 49 BeHckoil KoHBeHIMN H3-32
HECOOTBETCTBYIOIIETO UCTIONHEHUA? Ecu cTOpoHbI TOTOBOpa HE HCKITIOYMINA IPUMEHEHUE UITH HE
JIOTOBOPHIINCH 00 M3MEHEHNH BEHCKOIT KOHBEHIIMH, CYLIECTBYIOT JIH 00CTOSTENLCTBA, PU KOTOPhIX BeHckas
KOHBEHIIMS TI03BOJIAET PaCTOPTHYTh IOTOBOP, €CIIM TOBAPHI MIIHM YCIOBHUS TOCTaBKH HE COOTBETCTBYIOT
JIFOOBIM YCIIOBHSM JOTOBOPAy.
310 MHeHHe GoxycupyeTcs Ha HanboJiee BXKHBIX BOIIPOCAX HECOOTBETCTBYIOIIETO UCIIOIHEHHSI, & UMEHHO,
HECOOTBETCTBHHM TOBapa U JTOKYMEHTOB.




Ilpu paccMoTpeHuu Bompoca O TOM, SBIS€TCS JIM IIOCTaBKa TOBapa, He
COOTBETCTBYIOILIETO JOrOBOPY, CYILIECTBEHHBIM HAapyLICHHEM JOTOBOPA, KOTOPOE JAeT
MpaBO PaCTOPTHYTH JOTOBOpP B cOOTBETCTBUU co cT. 49 (1)(a) BeHckoll KOHBEHIHH,
HE00X0/IMMO PYKOBOJICTBOBATHCS YCIIOBHSIMH JIOTOBOPA.

Ecnu norosop He npenycMaTpHUBaeT, YTO MMEHHO JOJKHO CUMTAThCS CYILECTBEHHBIM
HapylIeHUEM, HEO0O0XOAMMO DPYKOBOJCTBOBAThCS, B YaCTHOCTH, LENbIO, Ui KOTOPOM
TOBap NproOpeTaeTCs.

He nomxHO paccMaTpuBaThCs Kak CYIIECTBEHHOE HapyLIEHHE JJOTOBOPA HECOOTBETCTBHE
TOBapa, KOTOPOE MOXET ObITh UCHPABIEHO JUOO MPOJABLOM, JIMOO MOKymareaem Oe3
HEpa3yMHbIX HEyIOOCTB Uil TOKYyNaTels, WM MPOCPOUYKH, KOTOpas SBISETCS
CYIIECTBEHHOH C YYE€TOM TOTO 3HAYEHHsI, KOTOPOE NMPUIAETCS BPEMEHH NCTIOTHECHHS.
JlonmonmHUTENbHBIE pacXoJbl WJIM HEyl00CTBa, CTaBIIME pE3YJIbTaTOM pPACTOPIKEHUS
JIOTOBOPA, HE BIHUSAIOT CaMH 110 cebe BOIIPOC O CYIIECTBEHHOCTH HAPYIICHUSI.

Bonpoc o pacropxkeHuH J0roBopa B CiIydae HECOOTBETCTBHSA JOKYMEHTOB Ha TOBap
(TakMX KakK CTpaxoBbI€ MOJIUCHI, CEPTU(PUKATHI, U T.I1.) JOJDKEH OBITh pa3pellieH ¢ y4eTOM
KPUTEPHEB, YKa3aHHBIX B M. 1-4 HaCTOAIIEr0 MHEHHUS.

B moxymMeHTapHBIX TIpo/iaXkax He SBISIETCS CYIIECTBEHHBIM HapYIICHUEM JIOTOBOPA TaKOe
HECOOTBETCTBHE JIOKYMEHTOB, KOTOpPOE MPOAABEl] MOKET HCIPAaBUTh C Y4E€TOM TOTO
3HAYEHUs, KOTOPOE MPUIAETCS BPEMEHH UCIIOTHEHHS.

B ToproBme TOBapamu, mO O0OIIEMy NpaBUIYy, HECBOEBPEMEHHAas JOCTaBKa
COOTBETCTBYIOIINX JOKYMEHTOB SIBIISICTCS CYIIECTBEHHBIM HapyIICHHEM JI0TOBOpA.

Ecnu HecooTBeTCTBHE HE SBISETCS CYIIECTBEHHBIM HapyIIEHUEM JJOTOBOPA, MOKYIATeNb,
TEM HEe MEHee, IMEET IPaBO CHU3HTD LIEHY MM OTKA3aThCS OT MPHUHSATHUS TIOCTABKH, €CITH
3TO SIBJISETCS] pa3yMHBIM C Y4ETOM BCEX 0OCTOSITEIbCTB.



