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Calculation of Damages under CISG Article 74

- Opinion[Black letter text]
Comments
- Annex: Case Overview

Article 74 CISG

Damages for breach of contract by one party consstsam equal to the loss, including

loss of profit, suffered by the other party as a consezpief the breach. Such damages may
not exceed the loss which the party in breach foresayught to have foreseen at the time
of the conclusion of the contract, in the light loé facts and matters of which he then knew
or ought to have known, as a possible consequence ofdhehbof contract.

OPINION
1. Article 74 reflectsthe general principle of full compensation.

2. Theaggrieved party hasthe burden to prove, with reasonable certainty, that it
suffered loss. The aggrieved party also hasthe burden to prove the extent of the
loss, but need not do so with mathematical precision.

3. Theaggrieved party isentitled to non-perfor mance damages, which istypically
measured by the market value of the benefit of which the aggrieved party has been
deprived through the breach, or the costs of reasonable measuresto bring about
the situation that would have existed had the contract been properly performed.

A. Theaggrieved party isentitled to any net gains prevented asa result of the
breach.

B. Lost profitsrecoverable under Article 74 may include loss of profitsthat are
expected to beincurred after the time damages are assessed by a tribunal.

C. Logt profitsinclude those arising from lost volume sales.

4. Theaggrieved party isentitled to additional costsreasonably incurred asa result of
the breach and of measurestaken to mitigate the loss.

5. Under Article 74, the aggrieved party cannot recover expenses associated with
litigation of the breach.

6. Theaggrieved party isentitled to damages for pecuniary loss resulting from claims
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by third partiesasa result of the breach of contract.

7. Theaggrieved party isentitled to damages for loss of goodwill as a consequence of
the breach.

8. If therehasbeen a breach of contract and then the aggrieved party entersinto a
reasonable substitute transaction without first having avoided the contract, the
aggrieved party may recover damages under Article 74, that is, the difference
between the contract price and the substitute transaction.

9. Damages must not placethe aggrieved party in a better position than it would have
enjoyed if the contract had been properly performed.

A. In calculating the amount of damages owed to the aggrieved party, thelossto
the aggrieved party resulting from the breach isto be offset, in principle, by
any gainsto the aggrieved party resulting from the non-performance of the
contract.

B. Punitive damages may not be awarded under Article 74 of the Convention.

COMMENTSTO CISG ADVISORY COUNCIL OPINION NO. 6
1. Article 74 reflectsthe general principle of full compensation.

1.1 Article 74 does not provide specific guidelines for calen¢ptiamagegl] Instead, it gives
the tribunal the authority to determine the aggrieved isdltyss suffered ... as a consequence of the
breach"” based on the circumstances of the particats. @ he purpose of Article 74 is to place the
aggrieved party in the same pecuniary position it would baea in had the breach not occurred
and the contract been properly perforn@din other words, it is designed to give the aggrieved
party the "benefit of the bargaif8] Accordingly, Article 74 is to be liberally construed to
compensate an aggrieved party for all disadvantagesexliffisra result of the breach. However, all
claims for damages, including under Article 74, are subjdanitations imposed by the doctrines
of foreseeability and mitigatiojd]

1.2 The principle of full compensation for breach of want established by Article 74 is
expressed in many national laj#$.In addition, the principle is set forth in both thBIDROIT
Principles and the Principles of European Contract (R&CL)[6] It is also consistent with
decisions of many international tribunéig.

1.3 It should be noted at the outset that parties may ag@e the remedies available for breach
of contract8] For example, they may limit the scope of liabiliythe event that a party terminates
the contract because of certain events. In additi@y, tnay include a liquidated damages
provision, which provides for a specified amount of damagée tpaid by a party who repudiates
the agreement. However, some jurisdictions may rd@rseublic policy reasons to enforce such a

clausel9]
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2. Theaggrieved party hastheburden to prove, with reasonable certainty, that it suffered a
loss. The aggrieved party also hasthe burden to prove the extent of the loss, but need not do
so with mathematical precision.

2.1 Article 74 does not explicitly address to what extent aygd parties must prove that they
have suffered a loss in order to recover damages timatgprovision.10] As a result, there has
been controversy over whether this matter is imgfieiddressed by the Convention or whether it is
a procedural matter to be resolved according to domestiSlame courts and tribunals have held
that the issue is a procedural matter beyond the scdpe Gonventiorill] However, relying on
such an approach could be counterproductive and lead to diff¢teeatment of similarly situated
parties.

2.2 In order to recover damages for breach of contraetagjyrieved party must prove that it
has suffered a loss as a result of the breach.mimom law countries, the requisite level of proof is
often found in the requirement that the claimant proeetainty of damages." This typically means
the aggrieved party must prove with reasonable certdiatyetloss was sustained or will be
sustained12] Some civil law countries also require that damagag&sonably certain in their
existence but not in amoufit3] while others impose a higher standard of proof to recover
damages, particularly with respect to claims for loefifs[14]

2.3 The existence of differing rules concerning the proafaohage could lead to the differential
treatment of similarly situated parties. For exambigjers attempting to prove future losses often
rely on assumptions about market prices and the améfutuce sales. If a seller wrongfully
refuses to deliver a new product or a product that the hagenot previously been in the business
of selling, there may be little concrete evidence on wthe aggrieved buyer can base its damages
claim, which would mainly consist of loss of prdfit5] In such a case, countries requiring a high
level of proof with regard to the fact that the aggrievatlypsuffered a loss would likely not allow
the recovery of lost profits under Article 74. Howeviarcountries that have a more relaxed level of
proof, the aggrieved party may be able to recover such damadesArticle 74. This result would
be unfair and undermine the goal of the Convention to geoaiuniform law on the sale of goods.

In addition, the former approach would be contrary egthnciple of full compensation. It also
could provide an incentive for a party to breach its contedobligations. As one arbitral tribunal,
in a non-CISG case, explained:

"[1]f recovery were limited to what a claimant hagest in reliance on a contract which has
been breached, an incentive would be created whichnisazy to the contractual morality:
obligors would generally find it in their interest to brie@aontracts which turn out to be
valuable to their co-contractant. Parties do not enterdontracts involving risk in order to
be repaid their costs. To limit the recovery of theimof a breach to its actual
expenditures is to transform it into a lender, whicintislerable when that party was full
risk for the amount of the investments made on tlength of the contrac{16]

2.4 Furthermore, from a policy perspective, the breaching gaduld not be able to escape
liability because the breaching party's wrongful act atise difficulty in proving damages with
absolute certaintfd 7] As one United States court noted, "it is particularlthe area of quantifying
the amount of lost profits that courts impose the oiskncertainty on the breaching party whose
breach gave rise to the uncertaintig]

2.5 Moreover, relying on applicable procedural law to resttigissue may be
counterproductivgl9] This is because whether a matter is considered suivstar procedural
may vary from jurisdiction to jurisdiction and may dependlwe circumstances of a particular
case20] Instead, the analysis should focus on whether theematgoverned by the Convention by
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examining "the purposes and policies of individual provisienael as the Convention as a whole"
and giving due regard to the need for a uniform interpretf2ibn.

2.6 Given the need to promote the Convention's internatchahcter and the need to promote
uniformity in the Convention's application, and in lightlee purposes and policies of Article 74,
the aggrieved party bears the burden of proving with reasocattnty such party has suffered a
loss as a result of the breach. The imposition"oéasonable” standard should not be viewed as
radical. Rather, it is consistent with the Convemtas a whole. As one commentator notes:

"[O]n several occasions the Convention refers tqtréies as 'reasonable’ persoses(
e.g.,Articles 8(2) and (3); 25; 35(1)(b); 60; 72(2); 75; 77; 79(1); 85; 86; 88@)yires that
a particular act must be accomplished or a notice gi#rin a reasonable time' (sexg,
Articles 18(2); 33(3); 39(1); 43(1); 47; 49; 63; 64; 65; 73(2)), and disshgsi between
'reasonable’ and 'unreasonable’ expense, inconvenieexeuse gee, e.g.Article 43; 37;
48; 87; 88(2) and (3)). These references demonstrate thatthedeonvention the
'reasonableness’ test constitutes a general critena@avaluating the parties' behavior to
which one may resort in the absence of any specificaggnl'{22]

2.7 Requiring the aggrieved parties to prove, with reasona&llaicty, that that party suffered a
loss is consistent with the UNIDROIT Principles ahd PECL{23] The UNIDROIT Principles
states: "[c]Jompensation is due only for harm, includingrieitharm, that is established with a
reasonable degree of certairiy)24] The comments further provide that this "reaffirms tled-w
known requirement of certainty of harm .[25] The PECL states: "[t]he loss for which damages
are recoverable include: (a) non-pecuniary loss; andi{b)ef loss which iseasonably likely to
occur."[26]

2.8 This requirement is also in accord with many natiomabk[27] Furthermore, it is consistent
with the decisions of a number of courts and triburfads lhave imposed a requirement that
damages be proved with reasonable certai2g}.

2.9 If aggrieved parties are able to meet the burden of pr@antpges with reasonable
certainty, they then have the burden to prove the eafedamages, but need not do so with
mathematical precisiof29] The aggrieved party must only provide a basis upon whichum#ib
can reasonably estimate the extent of damages. An aggpaxtgdnay be able to do this through,
for example, the use of expert testimony, economiciaadcial data, market surveys and analyses,
or business records of similar enterprig3. This requirement strikes a balance between the need
for evidence upon which tribunals may base an award ofgissrand the recognition that the
difficulty of proving that any damages in fact stem friva breaching party's wrongful d68tl]

3. The aggrieved party is entitled to non-perfor mance damages, which istypically measured
by the market value of the benefit of which the aggrieved party hasbeen deprived through the
breach, or the costs of reasonable measuresto bring about the situation that would have
existed had the contract been properly performed.

3.1 Under Article 74, an aggrieved party is entitled to bepmmeated for the value of its
unrealized contractual expectation in order to reatigebenefit of the bargain. This loss is
sometimes termed non-performance loss, direct lodgssiin value. It is often measured by "the
difference between the value to the aggrieved partysopénformance that should have been
received and the value to that party of what, if anythioyadly was received.32]

3.2 In other cases, the aggrieved party may undertake medsyskace it in the same position
that it would have been in had the contract been properfgrmed. In such circumstances, the
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aggrieved party is entitled to recover the costs of theessures, provided that they were
reasonabl¢33] For example, when a seller delivers defective goods anouyer repairs them,
tribunals have awarded the aggrieved buyer, among othesthirgexpenses incurred in repairing
the goodg$34] In addition, where a seller is unjustifiably delayed ilvéeing the goods and the
buyer undertakes measures to overcome the temporamyfldss goods, tribunals have awarded the
aggrieved buyer the expenses it incurred in overcomingfseolf the benefit of performance. For
example, in the decision of the Oberlandesgericht K&lanuary 1997, the seller of tanning
machines did not return by the agreed upon date machinasthdttaken back to adjust. The
buyer then hired a third party to treat its leather gools.Rrovincial Court of Appeal ruled that,
under Article 74, the buyer was entitled to recoverstira paid to the third party because the hiring
of that party was viewed as reasonable under the ciranog85]

3.3 The Secretariat Commentary provides the following authl examplg36]

"The contract provided for the sale of 100 tons of grairaftotal price of $50,000 FOB.
When the delivered grain had more moisture in it thawalble under the contract
description and, as a result of the moisture, therdobad some deterioration in quality. The
extra cost to Buyer of drying the grain was $1,500. If thendrad been as contracted, its
value would have been $55,000, but because of the deteriozatisad by the moisture
after it was dried the grain was worth only $51,000.

Contract price $50,000
Value the grain would have had if as contract&$5,000
Value of grain as delivered $51,000
$ 4,000
Extra expenses of drying the grain $ 1,500
Loss arising out of the breach $ 5,500

3.4 This approach is in accord with the UNIDROIT Prinegppbnd the PEC|37] UNIDROIT
Principles Article 7.4.2(1) provides: "The aggrieved pargnistled to full compensation for harm
sustained as a result of non-performance. Such harodexboth any loss which it suffered and
any gain of which it was deprived . [38] Similarly, PECL Article 9:502 states: "The general
measure of damages is such sum as will put the aggrievigcaparearly as possible into the
position in which it would have been if the contract hadn duly performed. Such damages cover
the loss which the aggrieved party has suffered and thegaihich it has been deprivef39]

3.5 An aggrieved party also may recover losses resultimg ffeclining exchange rates if the
aggrieved party can prove that it would have received ahigbeetary value if the breaching
party had paid the money owed pursuant to the corfg@fT he aggrieved party's loss in this
situation can be measured by the difference betweeasotherted value of the currency at the time
payment was due under the contract and the value of tiverted currency at the time of

payment41]

3.6 The following example illustrates this point. Assumat t contract calls for a buyer to pay
U.S. $10,000 upon delivery of goods to a seller in country &r@/the currency is the Euro and the
rate of exchange (at the time of delivery) for U.S. $10j9@uro $10,000. The buyer then
wrongfully refuses to pay the seller and the sellesfd suit in an American court to collect.
However, by the time that the court enters judgmefavor of the seller, US $1 is worth only Euro
$0.7692. Thus, awarding the seller U.S. $10,000 would, in effeet tigg seller only Euro $7692.
The seller is thus entitled to its payment under theraonfU.S. $10,000), plus an additional U.S.
$3,000, which would give the seller the equivalent of Euro $10,000.
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3.7 While the Convention does not explicitly address howrtsoand tribunals should treat the
issue of loss resulting from fluctuating exchange ratés cibnsistent with the principle of full
compensation that the aggrieved party be compensatecftusgid2] There has been some
confusion over whether loss resulting from the devaluatfaurrency may be recovered under the
Convention, primarily because of the principle of noalism and the rule that a creditor ordinarily
bears the risk of declining exchange rd#. While a creditor/aggrieved party may indeed bear the
risk of fluctuating exchange rates over the course ofdinéract, such party does not continue to
bear the risk after the debt has matyeet].If this were the case, the aggrieved party would be
assigned a risk that it did not intend to assume uneecdhtract and, when the currency of
payment is in steady decline, a debtor would have antinedo delay payment for as long as

possibleg45]

3.8 Numerous courts have awarded damages for exchangessee lnder Article 74L6]
However, they have limited compensation to situationghich the creditor/aggrieved party can
show that if it had received payment when due, the aggrigartg would have obtained a higher
value by converting the money into its local curref#). But when a creditor of a foreign currency
debt usually conducts its business in a different currgmegumably such party would
immediately convert the foreign currency and therefmentitled to the value determined by the
exchange rate at maturity of the obligatidB] Losses may also arise from the devaluation of
currency when the currency of agreement is also tlbtars local currency. This situation is
distinct from losses resulting from declining exchanges;agenerally these losses have not been
regarded as compensapi®]

3.9 Many national laws and courts have compensated aggrievéesdar exchange rate
lossed50] In addition, both the UNIDROIT Principles and the@Ealso provide aggrieved parties
a remedy for declining exchange rates after maturith@tieb{51] However, they do so through
requiring that payment be made according to the applicatdeof exchange prevailing either when
the payment is due or at the time of payment. In othedsyamstead of awarding the loss from the
devaluation of currency as damages, the UNIDROIT Piiesiand the PECL explicitly provide for
essentially the same result by allowing a tribunaixehfe damages according to an appropriate
exchange rate so that the aggrieved party does not sudfes because of a change in the exchange
rate post-breackn2] Since the Convention does not contain an explicit piavigoverning this
issue, it is appropriate to consider the loss as damagesgarable under Article 783]

A. Theaggrieved party isentitled to any net gains prevented as a result of the breach.

3.10 Lost profits are the only type of damages specificalbyntioned in Article 7454] Article
74 provides that a claimant may recover for breach dfaoct) "a sum equal to the loss, including
loss of profit, suffered ... as a consequence of thechrgs5] The Secretariat Commentary
explains that specific reference to lost profits watumhed because "in some legal systems the
concept of 'loss' standing alone does not include loss af.[ii%6]

3.12 The Convention does not provide specific guidance omiledilcg lost profits. Individual
tribunals are given the authority to calculate damages case-by-case bagi§] Damages for loss
of profit are to be calculated in accordance withdeti’4's principle of full compensation -- that is,
the goal is to place the aggrieved party in the sameigogitvould have been in economically if
the contract had been perfornié8] Domestic practices that limit damages for lost pscdite not

to be applied59]

3.13 Determining lost profits is not an exact science, somde of the methods used to calculate
lost profits are complicat@0] Therefore, precise calculation of such damages malygenot
possible. Moreover, in some cases, the breach maymraveaggrieved party from being able to

PDF Created with deskPDF PDF Writer - Trial :: http://www.docudesk.com



prove damages with precision. In these circumstance$rédaching party should not be able to
escape liability on the ground that lost profits are tate[61] Thus, an aggrieved party is not
required to prove with exact certainty and precision theumt of profits it lost as a result of the
breach; it needs only to prove the loss with reasorastainty[62]

3.14 Under Article 74, an aggrieved party is entitled to net gaiagented, that is, net profits
lost as a result of the breach of contract. In gdneet profits are calculated by subtracting from
gross profits the expenses saved as a result of thewgdjparty being excused from
performancg63] This practice is consistent with both the UNIDROITnBiples and the
PECL[64] In particular, the Comment to Article 9:502 of the PE&avides:

"The aggrieved party must bring into account in reductictheofiages any compensating
gains which offset its loss; only the balance, thdass, is recoverable. Similarly, in
computing gains of which the aggrieved party has been deprheedpst it would have
incurred in making those gains is a compensating saving wiishbe deducted to produce
a net gain. Compensating gains typically arise as thétref a cover transaction concluded
by the aggrieved party. ... A compensating saving occurs wiefature performance from
which the aggrieved party has been discharged as the oéthe non-performance would
have involved the aggrieved party in expendityés]’

3.15 In certain cases, aggrieved parties may seek damagée foss of chance or opportunity
to earn a profif66] This may occur when, following a breach of contrantaggrieved party claims
to have suffered a loss from a missed opportunity to engageopportunity for gaif67] What
separates a loss of chance from the general categtorysodf profits is the existence of some
contingency or unknown fortuitous event between the morsi performance and the promisee's
realization of gain. In this circumstance, a breackhleypromisor prevents the promisee's chance of
profit from coming to fruitior[68] Because a contingency must occur before profits will be
realized, an aggrieved party typically is unable to preiie reasonable certainty that a profit
would have been made if the contract had been properly pedorAccordingly, damages for the
loss of a chance or opportunity to profit ordinarilg aot recoverable under Article J@B]

3.16 The prohibition on damages for loss of chance or oppoytdois not apply when the
aggrieved party purposely enters into a contract in oodebtiain a chance of earning a préfio]
In such a case, the chance of profit is an d24étand, when a party chooses to enter into a contract
to obtain such a chance, the party is entitled to compensahen the promisor unjustifiably does
not perform. Otherwise, a promisor could breach thatraot with impunity{72] and avoid
"liability solely on the basis of the [aggrieved partg#liculty of proving loss where it was clear at
the time of formation that such loss would be impdsdib prove with reasonable certainfy3]
Moreover, allowing recovery in this circumstance wouldbesistent with the full compensation
principle of Article 74. It also finds support in Article4.3 of the UNIDROIT Principles, which
provides for recovery of damages for the loss of champedfit[74] In addition, allowing damages
for loss of chance would be consistent with the praaica number of countri¢g5]

B. Lost profitsrecoverable under Article 74 may include loss of profitsthat are
expected to beincurred after the time damages are assessed by a tribunal.

3.19 Under Article 74, an aggrieved party is entitled to recpeénot only profits lost prior to
the judgment, but also for future lost profits, to theeekthat such lost profits can be proved with
reasonable certainty and subject to the principlesreSeeability and mitigatioi?6] While the
Convention does not expressly state that future lossageoverable, its recovery is consistent
with the principle of full compensation. This approacmiagcord with the PECL Article
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9:501(2)(b) and UNIDROIT Principles Article 7.4.3, which alléor recovery of future losses. In
particular, the Comment to Article 9:501(2)(b) explains:

"The loss recoverable by the aggrieved party includes fldasg that is, loss expected to be
incurred after the time damages are assessed. This rettpeiresurt to evaluate two
uncertainties, namely the likelihood that future losagcur and its amount. As in the case
of accrued loss before judgment ... this covers both progpexpenditures which would
have been avoided but for the breach and gains whiclygnewed party could reasonably
have been expected to make if the breach had not oc¢iifidd

C. Lost profitsinclude those arising from lost volume sales.

3.20 Under Article 74, an aggrieved party may be able to redose profits in a lost volume
situation. Traditionally, when a buyer fails to upho&labligations under the contract, the seller's
damages are measured by the difference between theatqmica and the price at which the goods
can be resold in the market (or the price of the suibstitansaction). If the seller resells the goods
at the same price, however, it is presumed that tlez saffered no damages. Nevertheless, if the
seller was capable of selling to multiple buyers, tihensecond transaction would not be a
substitute for the first, but simply a second sale rdfoee, damages measured under the traditional
formula would be "inadequate to put the seller in as gopadsition as performance would have
done," and the aggrieved party should be able to recover daffeadest sales volumé&as]

3.21 The following example illustrates the rationale faraading lost profits in a lost volume
situation:

"If a private party agrees to sell his automobile to aebdiyr $2,000, a breach by the buyer
would cause the seller no loss (except incidental damtgss, the expense of a new sale)
if the seller was able to sell the automobile to andbbger for $2,000. But the situation is
different with dealers having an unlimited supply of stangmiced goods. Thus, if an
automobile dealer agrees to sell a car to a buyer atahdard price of $2,000, a breach by
the buyer injures the dealer, even though he is abldl thes@utomobile to another for
$2,000. If the dealer has an inexhaustible supply of carseshderto replace the breaching
buyer costs the dealer a sale, because, if the breduineg had performed, the dealer
would have made two sales instead of one. The buyegsHyrin such a case, depletes the
dealer's sales to the extent of one, and the measdesmaiges should be the dealer's profit
on one sale[79]

3.22 Accordingly, it is consistent with the principle oflfatompensation for an aggrieved party
to recover lost profits for lost volume sales. Howees aggrieved party may not recover lost
profits for lost volume under Article 74 and, in additidlamages under Article 75's substitute
transaction formula because, in that circumstatiheeaggrieved party would receive double
recovery{80]

4. The aggrieved party isentitled to additional costs reasonably incurred as aresult of the
breach and of measurestaken to mitigate the loss.

4.1 In some circumstance a breach of contract may Gausggrieved party to incur additional
costs in attempts to avoid further Id84] These expenses, which are sometimes referred to as
incidental damages, are for loss in addition to the ageptiparty's loss in value from being
deprived of performance under the contract. While Arfideloes not explicitly provide for the
payment of incidental damages, an aggrieved party iseshtiilrecover these damages under the
Article's principle of full compensation provided, amongeotthings, that they are reasonable.
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4.2 Article 74 provides no exhaustive list of incidental damdbasmay be recoverable. In the
case where a buyer rejects the goods without jusidicatr refuses to make payment upon delivery
of the goods as agreed in the contract, additional eusisred by an aggrieved party in order to
avoid greater loss may include costs incurred in storingeserving goods82] In the case of a
breach by the seller, incidental damages may includs susirred in storing or preserving goods
that have been delivered late, or which are defective, rena &e returned to the sell@3] as well
as expenses for the expedited shipment of alterngbiwds[84] Furthermore, an aggrieved buyer
may be able to recover, as incidental damages, reascamdidd expenses incurred in ascertaining
whether the goods are in conformity with the contrnasbfar as a defect was actually established
and notice to the other party was giy88]

5. Under Article 74, the aggrieved party cannot recover expenses associated with litigation of
the breach.

5.1 Article 74 does not explicitly address the payment afa#lys' fees and costs incurred by an
aggrieved party in connection with seeking relief for treabh of contract from a third party, such
as a court or arbitration tribunal ("litigation expen$eSbme courts and commentators believe that
the recovery of litigation expenses is a procedural mattiside the scope of the Convention's
substantive damages provisid@s] However, other courts and commentators argue that based
Article 7(1), the Convention must be interpreted autongstyothat characterizations of domestic
law are irrelevant, and that recourse to domesticslaould be made only as a last resort. Under this
view, it is argued that Article 74 must be broadly intelgmten accordance with the principle of full
compensation, which necessarily calls for the conclusianan aggrieved party should be able to
recover expenses associated with vindicating its rig@ttseerwise, the aggrieved party would
remain less than whol[87]

5.2 The issue of whether litigation expenses should be coesids damages for purposes of
Article 74 cannot be resolved through a substance/procedtirets). Whether a matter is
considered substantive or procedural may vary from jutisdito jurisdiction and may depend on
the circumstances of a particular cg&#]. Relying upon such a distinction in this context is
outdated and unproductiy89] Instead, the analysis should focus on whether the @atyaf
litigation expenses is deliberately excluded from the Commeiaind, if not, whether the issue may
be resolved "in conformity with the general principteswhich [the Convention] is based or, in the
absence of such principles, in conformity with law agfile by virtue of the rules of private
international law.[90]

5.3 While Article 74 does not explicitly provide for the re&eoy of litigation expenses as
damages, it does not prohibit their recovery. In additibe history that led to the drafting of
Article 74 is silent on the issue. Thus, the matt@oisone that explicitly falls outside the
Convention and it is appropriate to consider whether gueisay be resolved through a liberal
interpretation of Article 74 or "an analogical applioatbf specific provisions of the
Convention.[91]

5.4 Although Article 74's principle of full compensation apygei@ support the view that
litigation expenses should be recoverable in order to mekaggrieved party whole, such an
interpretation would be contrary to the principle of efjydetween buyers and sellers as expressed
in Articles 45 and 6192] If legal expenses were awarded as damages under Articde ahomaly
would result where only a successful claimant would be tbfecover litigation expensgs3] The
ability to recover damages under Article 74 is grounded lmeach of contract; thus, a successful
respondent will not be able to recover its legal expeiigbe claimant has not committed a breach
of contrac94] Therefore, the purpose of awarding attorneys' fees astd,¢0 make a prevailing
party whole for costs incurred in litigation, will no¢ realized in those cases where the respondent
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prevails[95] Remedies are the core of contract law, and to ir¢eduticle 74 to create unequal
recovery of damages between buyers and sellers isacpt the design of the Conventif@g]
However, Article 74 does not preclude a court or arhititalinal from awarding a party its
attorneys' fees and costs when the contract providebkdir payment or when authorized by
applicable rules.

6. The aggrieved party isentitled to damages for pecuniary loss resulting from claims by third
partiesasa result of the breach of contract.

6.1 A breach of contract may not only cause an aggrieved fmstyffer direct and incidental
losses, but also losses from dealing with third partiees@ losses are sometimes called
consequential damagg¥/] For example, in the case of a breach by the bayse)ler may suffer
consequential damages resulting from the terminatioonmfacts with supplier®8] or fees
resulting from a dishonored che@@] A buyer may be able to recover consequential damages
when the seller delivers defective goods, the buyelisgbem to third parties, and the buyer incurs
liability to the third parties for defective or non-perf@amee[100]

6.2 Like direct and incidental damages, these damagesilajersto limitations of
foreseeability and mitigation. However, these concefatg be more likely to limit the availability
of consequential damagg<1]

7. Theaggrieved party isentitled to damages for loss of goodwill as a consequence of the
breach.

7.1 Pecuniary damages caused by a loss of goodwill alsangranciple, compensable under
Article 74]102] However, Article 74 does not permit recovery of nonemat loss[103]
Therefore, recovery of damages for loss of goodwill/alable only if the aggrieved party can
establish with reasonable certainty that it sufferédamcial loss because of a breach of
contract[104]

7.2 While Article 74 does not expressly provide for the recpeé loss of goodwill, such
damages are permitted under the Article's principle btarmpensatiofl05] In addition, both
PECL Article 9:501(2)(a) and UNIDROIT Principles Article4.2 allow for recovery of
goodwill.[106]

7.3 Goodwill, however, is notoriously difficult to defif@07] Thus, its loss is difficult to
measure. Loss of goodwill can simply refer to a Iddsitoire lost profits. Loss of goodwill also has
been defined as a decline in business reputation or comiarage, quantified by the retention of
customers. Alternatively, loss of goodwill has been ddfm&the decrease in the value of a
business intere$lL08] Because there is no uniform definition, some tribuhaige required a
higher level of proof for damages resulting from a losgaafdwill. For example, in the decision of
Handelsgericht des Kantons Zurich, 10 February 1999, the @aiahCourt stated that damages
resulting from a loss of goodwill must be "substantlaiad explained concretelfl09] In
addition, in the decision of Landgericht Darmstadt, 9 @90, the District Court denied damages
for loss of goodwill because the buyer was unable to "clethe exact losses resulting from the
damaged reputatiori10] However, the fact that goodwill may be difficult to asere should not
result in a requirement of a higher level of proof teaobsuch damages. Indeed, requiring that
damages for loss of goodwill be calculated exactly woaoldyany cases, place an insurmountable
burden on the aggrieved party and would thwart Article 74'pie of full compensation. It is
consistent with Article 74 that, like other damages vecable under the Article, damages for loss
of goodwill may be awarded if, among other things, the agegigarty can prove with reasonable
certainty that its reputation has been damaged by daehii11]
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7.4 In certain cases, the loss of goodwill may be measurdaisbyof profits. However, these
cases present a potential for double recovery becauke oferlap between goodwill damages and
lost profits damages. Specifically, compensation ferdécrease in the value of the aggrieved
party's commercial interest may equal the compensatweould receive for the lost future
profits[112] In this circumstance, the aggrieved party cannot claimagjes for the loss of return
customers resulting from a loss of goodwill and future postits[113] This situation occurred in
the decision of Landgericht Darmstadt, 9 May 2(00D1] In that case, the buyer accused the seller
of delivering defective goods and refusing to pay the conpras. In a counterclaim, the buyer
claimed damages resulting from a loss of turnover andsadf business reputation. The District
Court explained that there was no basis for the buglails for damages for a loss of goodwill.

The court stated that "the [buyer] cannot claim a ¢dgsrnover, on the one hand -- which could be
reimbursed in the form of lost profits -- and then, @dther hand, try to get additional
compensation for a loss of reputatighl5]

7.5 Nevertheless, there may be circumstances wheggresaed party could recover damages
for a loss of goodwiland lost profits. For example, when the promisor's btneaentually causes
the promisee’'s business to fail, the promisee may beatdeoverjnter alia, lost profits from the
date of the breach until the day the when the busfaded, and then damages for the destruction
of its business, the value of which may include lost wafitd lost goodwill116]

8. If there has been a breach of contract and then the aggrieved party entersinto a reasonable
substitute transaction without first having avoided the contract, the aggrieved party may
recover damages under Article 74, that is, the difference between the contract price and the
substitute transaction.

8.1 The aggrieved party can sometimes avoid part of issdesa result of the breach by entering
into a substitute transactigphl 7] If the aggrieved party avoids the contract and, withieasonable
time and a reasonable manner thereafter enters infostitate transaction, it may recover damages
under Article 75 measured by the difference between thiambiprice and the substitute
transaction together with any further damadd<®] Nevertheless, sometimes an aggrieved party
may, either under a duty to mitigate or as a precautanaasure, or both, enter into a substitute
transaction after a breach but before avoiding théraon In this circumstance, the aggrieved party
should be able to calculate damages using the same nfietlredovering damages under Article
75[119] That is, when the aggrieved party enters into a sulsstitalnsaction without first having
avoided the contract, the aggrieved party may recove@amsages under Article 74 the difference
between the contract price and the substitute transagtiovided that such transaction is
reasonabl¢l20] The rationale for this approach has been explainedllags:

"[A] buyer who has received non-conforming goods, the remfermity not amounting to a
fundamental breach of contract allowing avoidance, testllowed to conclude a cover
purchase in order to continue with his production and/or parfas contracts with his

clients. Despite the absence of avoidance and, thierefee inapplicability of Article 75 of

the CISG, the buyer must be allowed to calculatdatsages on the basis of the costs of the
cover transaction[121]

9. Damages must not place the aggrieved party in a better position than it would have enjoyed
if the contract had been properly performed.

A. In calculating the amount of damages owed to the aggrieved party, thelossto the

aggrieved party resulting from the breach isto be offset, in principle, by any gainsto
the aggrieved party resulting from the non-performance of the contract.
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9.1 In some cases, a breach may provide monetary betwefitsaggrieved party by allowing it
to avoid some loss or save expenses that it would otleehaige incurred. In that event, the
compensable loss suffered by the aggrieved party as aaéthdt breach is to be offset by the
benefits that the aggrieved party received because obthperformance of the agreement. As
commentators point out, "however, advantages gainedoai® be taken into account if there is no
adequate connection with the loss and are related tojtined party's own expenditure.g,
insurance); it would be contrary to the principle of goaith f@Article 6(1)) for the liable party to be
exempted by then{122]

9.2 This approach is consistent with the practice in rnoahtried,123] as well as with the
UNIDROIT Principles and the PECL. The UNIDROIT Pripleis Article 7.4.2 states that account
must be taken of "any gain to the aggrieved party resutimg its avoidance of cost or
harm.[124] The Comment to that article explains that the purpdsieis language is to ensure that
an aggrieved party is not enriched by damages for non-p&fae. Accordingly, "account must be
taken of any gain resulting to the aggrieved party from nofoypeance, whether that be in the
form of expenses which it had not incurredy it does not have to pay the cost of a hotel room for
an artist who fails to appear), or of a loss whiclad hvoided€.g, in the event of the non-
performance of what would have been a losing bargait)ftjdR5]

9.3 By contrast, the PECL does not explicitly state gy loss to the aggrieved party must be
offset by any gain resulting from the breach. Howetlex,Comment to PECL Article 9:502 states:

"The aggrieved party must bring into account in reductictheofiages any compensating
gains which offset its loss; only the balance, thdass, is recoverable. Similarly, in
computing gains of which the aggrieved party has been deprheedpst it would have
incurred in making those gains is a compensating saving wiishbe deducted to produce
a net gain. Compensating gains typically arise as thétref a cover transaction concluded
by the aggrieved party. But it is for the non-performing pertghow that the transaction
generating the gains was indeed a substitute transactioppased to a transaction
concluded independently of the default. A compensating savowg®where the future
performance from which the aggrieved party has been digethas the result of the non-
performance would have involved the aggrieved party in experdj126]

9.4 The Secretariat Commentary provides the followingtiatgns of the appropriate measure
of damages under Article 74:

"Example[A]: The contract provided for the sale for $50,000 FOR@J machine tools
which were to be manufactured by the seller. Buyer refrdlitne contract prior to the
commencement of manufacture of the tools. If thereghtad been performed, Seller
would have had total costs of $45,000 of which $40,000 would have refa@s®sts
incurred only because of the existence of this conteagt (naterials, energy, labour hired
for the contract or paid by the unit of production) and $5,000ldvoave represented an
allocation to this contract of the overhead of thenficost of borrowed capital, general
administrative expense, depreciation of plant and eqmpmBecause Buyer repudiated to
[the] contract, Seller did not expend the $40,000 in costs whichdahave been incurred
by reason of the existence of this contract. Howeter$5,000 of overhead which were
allocated to this contract were for expenses of the besivhich were not dependent on the
existence of the contract. Therefore, those expexméd not be reduced and, unless the
Seller has made other contracts which have used his pnbiductive capacity during the
period of time in question, as a result of Buyer's bré&adler has lost the allocation of
$5,000 to overhead which he would have received if the cofitagicbeen performed. Thus,
the loss for which Buyer is liable in this exampl&19,000. Contract price $50,000 [less]
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expenses of performance which could be saved $40,000 [equalatikisg out of breach
$10,000.

"Example[B]: If, prior to Buyer's repudiation of the contractixample [A], Seller had
already incurred $15,000 in non-recoverable expenses in partrpance of the contract,
the total damages would equal $25,000.

"Example[C]: If the product of the part performance in Examgdould be sold as
salvage to a third party for $5,000, Seller's loss would be e€ldioc$20,000[127]

B. Punitive damages may not be awarded under Article 74 of the Convention.

9.5 The Convention does not provide for the payment of pendtamages. Punitive damages,
also called exemplary damages, are sums awarded issextany compensatory or nominal
damages in order to punish a party for outrageous miscofidi8jtSuch damages may not be
awarded under Article 74 because it limits damages to "aesua to the loss, including loss of
profit, suffered by the other party as a consequencesdirdrach[129] Furthermore, awarding
punitive damages is precluded under the Convention even if tiodaeg permits them for breach
of contract because the Convention does not providé&darpaymenf{130] However, parties may
agree to allow a court or tribunal to award punitive damagedbgtextent permitted under

applicable law131]
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1. The Secretariat Commentary provides:

Since article 70 [draft counterpart to CISG Article 74pplicable to claims for
damages by both buyer and the seller and these claignarma out of a wide range
of situations, including claims for ancillary damagesa tequest that the party in
breach perform the contract or to a declaration ofdance of a contract, no specific
rules have been set forth in article 70 describing pipecgoriate method of
determining "the loss ... suffered ... as a consequertbe dfeach.” The court or the
arbitral tribunal must calculate the loss in the manvigch best suits the
circumstances.

Secretariat Commentary, art. 70 [draft counterpart 8GCart. 74], 1 4reprinted in
HONNOLD, DOCUMENTARY HISTORY OF THE UNIFORM LAW FOR
INTERNATIONAL SALES, Kluwer 1989, p. 449 [hereinafter "Seemt Commentary"],
also available akhttp://cisgw3.law.pace.edu/cisg/text/secomm/secomm-74xhffhiere
exists no official commentary on the CISG. The Seci® Commentary is on the 1978
Draft of the Convention. Nevertheless, the Comnmgnieflects that Secretariat's
impressions of the purposes and effects of the Commissiorksand provides a helpful
analysis of official text of the CISGeeKRITZER, GUIDE TO PRACTICAL
APPLICATIONS OF THE UNITED NATIONS CONVENTION ON COTRACTS FOR
THE INTERNATIONAL SALE OF GOODS, Kluwer, 1989, p. ZThe Secretariat]
Commentaries are the closest available counterpart @fficial Commentary on the
Convention and, when they are relevant, constituteniet authoritative citations to the
meaning of the Convention that one can find.").

2.SeeSCHLECHTRIEM/SCHWENZER/Stoll/Gruber, COMMENTARY ORNHE U.N.
CONVENTION ON THE INTERNATIONAL SALE OF GOODS, 2nd edxford, 2005,
art. 74, 1 2; Honnold, Uniform Law for International &al3rd ed., Kluwer, 1998, p. 445
(citing TREITEL, REMEDIES FOR BREACH OF CONTRACT, Oxford, 199332).

3. SeeFarnsworthDamages and Specific Reli@7 Am. J. Comp. L. pp. 247, 249 (1979);
Sutton,Measuring Damages Under the United Nations Convention on the International Sale
of Goods 50 Ohio State L.J. pp. 737, 742 (1989).

4. CISG arts. 74, 77.

5. SeeHARRIS/TALLON, CONTRACT LAW TODAY: ANGLO-FRENCH
COMPARISONS, Oxford 1989, p. 274; Draetta, et Hlansnational Contract Law ilmfHE
LAW OF TRANSNATIONAL BUSINESS TRANSACTIONS, Federati Press, 2003, §
4:50; Robinson v. Harman 1 Exch p. 850 (1848); The Unique Mariner [19/B}d's Rep.
37, 54; WADDAMS, THE LAW OF DAMAGES, Canada Law Book Lited, 1983, 1 536;
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CORBIN, CORBIN ON CONTRACTS, West, 1952, p. 525; CANAD¥samera QOil Corp.
v. Sea Oil & General CorpSupreme Court of Canada, 1979, 1 S.C.R. p. 663.

6. UNIDROIT Principles art. 7.4.2; PECL art. 9:502.

7. SeeSapphire International Petroleums Ltd. v. National Iranian Oil,Gabitral Award,
15 March 1963reprinted in35 I.L.R. pp. 136, 182 (1967/Mpelagoa Bay and East African
Railway Co. (U.S. and Great Britain v. Portugélp00),summarized in pertinent part in
WHITEMAN, DAMAGES IN INTERNATIONAL LAW, William S. Hein & Co., 1943,
vol. 3, pp. 1694, 169&ee alsOVESTBERG, INTERNATIONAL TRANSACTIONS AND
CLAIMS INVOLVING GOVERNMENT PARTIES: CASE LAW OF Ti IRAN-U.S.
CLAIMS TRIBUNAL, Int'l. Law Inst., 1991, p. 190. The arbitoatin the celebrated
Sapphirecase explained this principle as follows:

According to the generally held view, the object of damagéeo place the party to
whom they are awarded in the same pecuniary positiaiiégwould have been in
if the contract had been performed in the manner provideoyfthe parties at the
time of its conclusion. ... This rule is simply aaiit deduction from the principle of
pacta sunt servandaince its only effect is to substitute a pecuniary ohbgaor

the obligation which was promised but not performed therefore natural that the
creditor should thereby be given full compensation. Tbrmmpensation includes loss
suffered lamnum emergepdor example expenses incurred in performing the
contract, and the profit lostucrum cessansfor example the net profit which the
contract would have produced.

Sapphire 35 I.L.R. pp. 185-86.
8. CISG art. 6.
9. FARNSWORTH, FARNSWORTH ON CONTRACTS, Aspen, 2004, 8ok 12.18.

10. Commentators have asserted that the CISG impdmeden of providing evidence of
damages on a claimaif8eeENDERLEIN/MASKOW, INTERNATIONAL SALES LAW,
Oceana Publications 1992, p. 298. However, the CISG doegpretssly require that
damages be proved with certairBeeSaidov,Methods of Limiting Damages under the
Vienna Convention on Contracts for the International Sale of Gd&8g2001)available
at <http://cisgw3.law.pace.edu/cisg/biblio/saidov. r#ml

11.SeeUNITED STATES,Delchi Carrier S.p.A. v. Rotorex CorpJ.S. Court of Appeals
(2nd Circuit), 6 Dec. 1996, CISG-online.ch 146g alsd~INLAND, Helsingin Hoviokeus,
26 Oct. 2000CISG-online.ch 1078; SWITZBezirksgericht der Saane, 20 Feb. 1997
CISG-online.ch 426; ARBITRATIONCC Court of Arbitration, 23 Jan. 1991SG-
online.ch 236. One commentator examining CISG cases Rubgian Federation
concludes that arbitration tribunals there have caendist applied their own discretion to
determine the level of proof necess&@geSaidov,Cases on CISG Decided in the Russian
Federation 7 VINDOBONA J. INT'L COM. L. & ARB. pp. 1-62, 50 (2003).

12.SeeUNITED STATES,Bagwell v. Middle S. Energy.S.Court of Appeals (5th Cir.),
1986, 797 F.2d p. 1298; UNITED STATHES)cke v. United Stateb).S.Court of Claims,
1960, 283 F.2d p. 521; UNITES STATBSyzlowski v. KozlowskNew Jersey Supreme
Court,1979, 403 A.2d p. 902; CHITTY ON CONTRACTS, 24th ed., Swddaxwell,
1977, vol. 1, 81562; CARTER/HARLAND, CONTRACT LAW IN AUSTRAAI 4th ed.,
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LexisNexis, 2002, 11 211%ee alsRESTATEMENT, CONTRACTS (SECOND) § 352
(1981) (U.S.); DOBBS, LAW OF REMEDIES, West, 1993, 88 12.413)9(2);
MCGREGOR, MCGREGOR ON DAMAGES, 14th ed., Sweet & Makw1980, § 261,
see alsoVADDAMS, op. cit, 1 1051; ARBITRAL AWARD, Final Award in Case No.
78445 of 1996reprinted inXXVI Y.B. COM ARB. pp. 167, 175 (2001kiting INDIA,

State of Kerala v. K. BhaskaraAIR (1985) Kerala p. 55); ROBERT DUNN, RECOVERY
OF DAMAGES FOR LOST PROFITS, 5th ed., Cromwell-SmitB98, § 1.6; Gotanda,
Recovering Lost Profits in International Disput86 GEO J. INT'L L. p. 61 (2005).

13. SeeSimont,Belgium, inTRANSNATIONAL LITIGATION, Oceana, 2003, p. BEL-64;
Vargas/Lira,Brazil, in TRANSNATIONAL LITIGATION, Oceana, 1997, p. BRA-11.

14. Wirth et al. Switzerland, iTRANSNATIONAL LITIGATION, Oceana, 1997, p. SWI-
77.

15. The Helsinki Court of Appeals dealt with a similamsg®, where the seller had refused
delivery of plastic carpets that the buyer had not prelyoloeen in the business of selling.
SeeFINLAND, Helsingin hoviokeus, 26 Oct. 20001SG-online.ch 1078. In this case the
buyer had entered into a requirements contract withré plairty for the resale of the plastic
carpetsld. The court, in estimating the buyer's damage as # addhe seller's breach, held
that the buyer's sales goal could not be used as bagstimating lost profitdd.

16. ARBITRAL AWARD, Himpurna California Energy Ltd. V. P.T. (Persero) Perusahaan
Listruik Negara Final Award of 4 May 1999¢printed inXXV Y.B. COM. ARB. pp. 13,
83-84 (2000).

17.SeeUNITED STATES,Southwest Battery Corp. v. Owérexas Supreme Court, 1938,
115 S.w.2d p. 1097 ("A party who breaks his contract cannaped@bility because it is
impossible to state or prove a perfect measure of damigd¢NITED STATES,Super

Valu Stores, Inc. v. PetersoAllabama Supreme Court, 1987, 506 So.2d p. 317 ("[T]he risk
of uncertainty must fall on the defendant whose whalngpnduct caused the damages.")

18. UNITED STATESMid-America Tablewares, Inc. v. Mogi Trading €0.S.Court of
Appeals (7th Cir.), 1996, 100 F.3d p. 1353.

19.SeeZELLER, DAMAGES UNDER THE CONVENTION ON CONTRACTBOR

THE INTERNATIONAL SALE OF GOODS, Oceana, 2005, pp. 158-59if{igosubstance-
procedure distinction allows courts to apply local law thay are familiar with and leads to
forum shopping, and, in some cases where procedurdldaween applied instead of an
international convention, "the application of domeptmcedural law disported the process
of what could have been a uniform application of substaudw").

20, SeeOrlandi,Procedural Law Issues and Law Conventidn&/NIFORM L. REV. p. 23
(2000);See alspUNITED STATES,Sun Oil Co. v. WortmarJ.S. Supreme Court, 1998,
486 U.S. p. 717 ("Except at the extremes, the terms &gudestand 'procedure’ precisely
describe very little except dichotomy, and what they meanparticular context is largely
determined by the purposes for which the dichotomy is drawdNITED STATES,
Hanna v. PlumerU.S.Supreme Court,1965, 380 U.S. p. 460 ("The line betweestdsige'
and 'procedure’ shifts as the legal context changes.iBaths different variables
depending upon the particular problem for which it is usesked;alsdGotandaAwarding
Interest in International Arbitration90 AM J. INT'L L. p. 40 (1996) (noting that "many
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countries regard the awarding of interest as substamthits others deem rules concerning
interest procedural").

21.SeeBIANCA/BONELL/Knapp, COMMENTARY ON THE INTERNATIONAL

SALES LAW, THE 1980 VIENNA SALES CONVENTION, Giuffréfilano, 1987, art. 7,
19 2.2.1-2.3.1 (stating that in cases of ambiguities auoibes in text and gaps, "courts
should to the largest possible extent refrain from tegpto the different domestic laws and
try to find a solution within the Convention itself" byoking "to the underlying purposes
and policies of individual provisions as well as of then@mtion as a whole").

22. BIANCA/BONELL/Bonell,op. cit, art. 7, 1 2.3.2.5eeSaidov,Standards of Proving
Loss and Determining the Amount of Dama@2sJ. CONT. L. p. 1 (Mar. 2006).

23. SeekiselenRemarks on the Manner in which the UNIDROIT Principles of
International Commercial Contracts May be Used to Interpret or Supplengale 74 of

the CISG 1 k,available at<http://cisgw3.law.pace.edu/cisg/principles/uni74.bml
Blase/Hottler Remarks on the Damages Provisions in the CISG, Principles of European
Contract Law (PECL) and UNIDROIT Principles of International ConuiaiContracts
(UPICC), available at<http://cisgw3.law.pace.edu/cisg/text/peclcomp74.html

24. Art. 7.4.3.
25. Art. 7.4.3 cmt. 1 (emphasis added).
26. Art. 9:501(2) (emphasis added).

27. SeeHahnkamperAustria, INTRANSNATIONAL LITIGATION, Oceana, 1999, p.
AUS-88; Simontpp. cit, p. BEL-63 (Belgium); Wirthpp. cit, p. SWI-76 (Switz.) ¢iting
GAUCH/SCHLUEP, SCHWEIZERISCHES OBLIGATIONENRECHTLAGEMEINER
TEIL, ZUrich, 6th ed., 1995, vol. 2, pp. 2624, 2630, 2726; RESTATEMEMINTRACTS
(SECOND) § 352 (1981) (U.S3ee alsdsotandal.ost Profits op. cit, p. 87 ("[I]n general,
the claimant must prove lost profits with reasonablgainty. In many countries though, the
certainty rule applies only to the fact that the bhe@sulted in claimant's loss of future
revenues and not to the amount of profits it lost.").

28. FINLAND, Helsingin Hoviokeus, 26 Oct., 200C1SG-online.ch 1078; RUSSIACA
Arbitral Tribunal, 27 July, 1999CISG-online.ch 779; UNITED STATE®elchi Carrier
S.p.A. v. Rotorex CorpU.S.Court of Appeals (2nd Circuit), 6 Dec. 1995, CISG-ordine
140;see alsdTeeVee Toons, Inc. v. Gerhard Schubert GmbH, No. 005289 (RCC)
(U.S. Dist. Ct. S.D.N.Y. Aug. 23, 2006yailable at
<http://cisgw3.law.pace.edu/cases/060823ul Ftml

29.Cf. C.c. art. 1226 (ltaly); BW art. 6:105 (Neth.); UNITED SRS, California Lettuce
Growers v. Union Sugar CaoCalifornia Supreme Court, 1955, 289 P.2d pp. 785, 793.
Comments to the American U.C.C. "reject[s] any doetthat damages must be calculable
with mathematical accuracy,"” stating that "[clompengatlamages are often best
approximate; they have to be proved with whatever defiege and accuracy the facts
permit, but no more." U.C.C. § 1-106 cmt. 1 (U.S.). ThdROIT Principles states that
"where the amount of damages cannot be established wiitfident degree of certainty,
the assessment is at the discretion of the courtIDB®IT Principles art. 7.4.3(3).
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30.SeeUNITED STATES,Butler v. Westgate State Bamdansas Supreme Court, 1979,
596 P.2d p. 156; UNITED STATE®Jliance Tractor & Implement Co. v. Lukens Tool &
Die Co, Nebraska Supreme Court, 1979, 281 N.W.2d p. 778; UNITED STAH&Sston
Exploration, Inc. v. MereditiNevada Supreme Court, 728 P.2d p. 437 (1986); UNITED
STATES,Edwards v. Container Kraft & Paper Supply CGalifornia Court of Appeals,
1958, 327 P.2d p. 622; RESTATEMENT, CONTRACTS (SECOND) § 352wifit981)
(U.S)).

In one tribunal in a non-CISG case, the claimaltutated its claimed lost profits on the
basis of detailed forecasts of expected results duringtéseant time period, including the
forecasted production capacity of a factory that the redgat failed to complete, the
forecasted sales of the product that was to be matie &ictory (based largely on
statements from the claimant's customers that tleeydahave bought certain quantities of
the product at prices that were competitive with thafeered by the claimant's competitors).
The tribunal "accept[ed] that the claimed amount of adgwofit fairly represents what the
claimant would have earned during the relevant perioare, tif production according to
the Agreement had been performed.” SWEDEN, Arbitratistitute of the Stockholm
Chamber of Commerce, Interim Award of 17 July 1992 and Fimedrd of 13 Jul. 1993,
reprinted inpertinent part inXXIl Y.B. COM. ARB. p. 197 (1997).

31. As the tribunal in Final Award in Case No. 8362 of 199&tpdiout, in a non-CISG
case:

With respect to the calculation of the amount of dammageunterbalancing factors
are taken into account under the law: on the one hherk must be a sound basis
upon which alleged damages are to be calculated. They cantiad product of
sheer speculation unsupported by tangible evidence. On thehatigirthe law will
not reward a party in breach by depriving the other partpofpensation merely
because no precise basis for determining the amount afgdsnexists.

ARBITRAL AWARD, Final Award in Case No. 8362 of 199%printed inpertinent part in
XXI1'Y.B. COM. ARB. pp. 164, 177 (1977).

32. FARNSWORTHpp. cit, 8 12.9;see, e.g.GERMANY, LG Trier, 12 Oct. 1995CISG-
online.ch 160.

The Secretariat Commentary provides:

If the goods delivered had a recognized value which fluctuatedysk to the buyer
would be equal to the difference between the value ajabels as they exist and the
value of the goods would have had if they had been stipufatbd contract. Since
this formula is intended to restore him to the economigipose would have been
in if the contract had been performed properly, thereghprice of the goods is not
an element of the calculation of damages.

Secretariat Commentargp. cit, art. 70 [draft counterpart to CISG art. 74, 1 7.

33.SeeSCHLECHTRIEM/SCHWENZER/Stoll/Grubeop. cit, art. 74, 1 14. The
Secretariat Commentary states:

Where the seller delivers and the buyer retains deéegbwds, the loss suffered by
the buyer might be measured in a number of differayswif the buyer is able to
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cure the defect, the loss would often be equal to theo€dise repairs. If the goods
delivered were machine tools, the buyer's loss mightiatdade the loss resulting
from lowered production during the period the tools could natseel.

Secretariat Commentargp. cit, art. 70 [draft counterpart to CISG art. 74], 1 6.

34.SeeAUSTRIA, OGH, 14 Jan., 200Z1SG-online.ch 643%ee alsctCANADA, Nova

Tool and Mold Inc. v. London Industries In@ntario Court, 16 Dec. 1998, CISG-online.ch
572; GERMANY,AG Mchen, 23 June 199€1SG-online.ch 368. Failed attempts to repair
goods may also be compensat8deUNITED STATES,Delchi Carrier S.p.A. v. Rotorex
Corp., U.S.Court of Appeals (2nd Circuit), 6 Dec. 1995, CISGranth 140.

35.SeeGERMANY, OLG Kdln, 8 Jan., 199TCISG-online.ch 217.

36. Secretariat Commentanp. cit, art. 70 [draft counterpart to CISG art. 74], 1 7.

37. For a discussion of the differences between the @Esages provisions and the
American Uniform Commercial Code, which has been adoptedme form by most states,
seeFlechtnerRemedies under the New International Sales Convention: The Perspective
from Article 2 of the U.C.C8 J.L. & COM. pp. 53, 97-107 (1988).

38. UNIDROIT Principles of International Commercialr®acts art. 7.4.2 (2004). For a
comparison of the damages provisions of UNIDROIT Priesiand the Conventiosee
Eiselen,op. cit; see alsdsarro, The Gap-Filling Role of the UNIDROIT Principles in
International Sales Law: Some Comments on the Interplay Between thgplesrand the
CISG 69 TULANE L. REV. pp. 1149, 1152 (1995).

39. Principles of European Contract Law (PECL) art. 9:902p@ared by the Commission
on European Contract Law, Ole Lando and Hugh Beale 20[30). For a comparison of the
damages provisions of the PEGeeBlase/Hdbttlerop. cit.

40. An aggrieved party may suffer losses resulting frondévaluation of currency when a
debtor fails to make a payment when due and, in the integtmeen the maturity of the
obligation and the receipt of payment, the exchangebedteeen the currency of the
agreement and the aggrieved party's local currency declihes, Tipon conversion into its
local currency, the aggrieved party does not receive the Waat it expected under the
contract.SeeUNCITRAL Digest of Case Law on the United Nations Cantigen on the
International Sale of Goodayailable at
<http://daccessdds.un.org/doc/UNDOC/GEN/V04/555/63/PDF/V0455563.pek also
F.A. MANN, THE LEGAL ASPECT OF MONEY, Oxford, 4th edl982, p. 286.

41. SeeSWITZERLAND, HG Zirich, 5 Feb. 1997TCISG-online.ch 327; NEW ZEALAND,
Issac Naylor & Sons Ltd. v. New Zealand Cooperative Wool Market®®f, 1 N.Z.L.R. p.
361;see alsov/roegop,Exchange Losses on an International Sale of Gob@82 N.Z.L.J.
pp. 3-4.

42.Seekiselenop. cit; Saidov,Cases on CISG Decided in the Russian Federaton
VINDOBONA J. INT'L COM. L. & ARB. pp. 1, 44-45 (2003%ee also
ENDERLEIN/MASKOW, op. cit, p. 298.

43.See GERMANY, LG Heidelberg, 27 Jan. 19&ivailable at
<http://cisgw3.law.pace.edu/cases/81012791 idlLIS precedent); RUSSIAribunal of
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International Commercial Arbitration at the Russiaddfation Chamber of Commerce and
Industry(ICAC), 21 Apr. 1994summarized in pertinent part Baidov,op. cit, p. 44 n.197;
see alsdsaidov,op. cit, pp. 44-5 (examining cases and concluding that ICAC has dignera
rejected recovery of exchange rate losses under theatrioss is creditor's domestic issue
and risk should not be shifted to debtor). In general, tineipte of nominalism applies

only to single currency transactions and is not incoesisvith the recovery of exchange
rate losses in multi-currency international consageeBrand,Exchange Loss Damage and
the Uniform Foreign-Money Claims Act: The Emperor Hasn't AllGlathes 23 LAW &
POL'Y INT'L BUS. pp. 1, 44 (1992).

44.SeeMANN, op. cit, pp. 108, 286; Branap. cit, p. 44.
45. See alsd@rand,op. cit, pp. 43-44.

46.SeeSWITZERLAND, DT Ltd. v. B. AGHG St. Gallen3 Dec. 2002, CISG-online.ch
727; SWITZERLAND,HG Ziirich, 5 Feb. 1997CISG-online.ch 327; NETHERLANDS,
Gruppo IMAR v. Protech Horsbistrict Court Roermond, 6 May 1993, CISG-online.ch
454;see alstGERMANY, OLG Dusseldorf, 14 Jan. 199€ISG-online.ch 119.

47.SeeGERMANY, OLG Diisseldorf, 14 Jan. 199€ISG-online.ch 11%ee also
SCHLECHTRIEM/SCHWENZER/Stoll/Grubeop. cit, art. 74, 1 17.

48.SeeSWITZERLAND, DT Ltd. v. B. AGHG St. Gallen3 Dec. 2002, CISG-online.ch
727;seealso SCHLECHTRIEM/SCHWENZER/Stoll/Grubeop. cit, art. 74, 17.

49.SeelTALY, Tessile v. IxelaDistrict Court Pavia29 Dec. 1999, CISG-online.ch 678;
GERMANY, OLG Dusseldorf, 14 Jan. 199€ISG-online.ch 11%ee also
ENDERLEIN/MASKOW, op. cit, p. 302. InTessile v. Ixelaan Italian seller brought a

claim for the remainder of the unpaid purchase price of faigiion textiles, where the
contract called for payment in Italian lira. The eeltlaimed damages due to monetary
devaluation of the Italian lira. However, the couated that "[n]othing is due by right of
greater damages from monetary devaluation because, petioel of time involved here,

the legal interest rates have always been greatethiaate of inflation.d. Thus,

according to the court, ordinary currency devaluatiantended to be compensated through
the awarding of interest.

50.SeeNEW ZEALAND, Issac Naylor & Sons Ltd. v. New Zealand Cooperative Wool
Marketing 1981, 1 N.Z.L.R. p. 361; UNITED KINGDOMlilliangos v. George Frank
(Textiles) Ltd.1976 A.C. pp. 443, 465; MANMp. cit, pp. 286-87.

51.SeeUNIDROIT Principles art. 6.1.9(4); PECL art. 7:108(3).

52.SeePECL art. 7:108 cmt.; RESTATEMENT (THIRD) OF FOREIGEEATIONS
LAW 8§ 823(2) (1986) (U.S.). PECL art. 9:510 cmt.

53. Relying on national laws to compensate an aggrieved fpattss due to a change in
the exchange rate would result in similarly situatedigmreceiving different results
because such laws differ from country to courthge general GOTANDA,
SUPPLEMENTAL DAMAGES IN PRIVATE INTERNATIONAL LAW,Kluwer, 1998, §
4 (surveying national laws on damages in foreign currerane noting that there are three
general dates on which the convention should be perébrdage of breach, date of
judgment, and date of paymerBut cf. UNITED STATES,Delchi Carrier S.p.A. v.
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Rotorex Corp.U.S.Court of Appeals (2nd Circuit), 6 Dec. 1995, CISGrmnth 140
(applying New York Breach-Date rule to convert Italima to U.S. dollars); UNITED
STATES,Schmitz-Werke v. Rockland.S.Court of Appeal§th Circuit), 21 Jun. 2002,
CISG-online.ch 625.

54.SeeCISG art. 74see alsdecretariat Commentargp. cit, art. 70 [draft counterpart to
CISG art. 74], 1 3.

55.SeeCISG art. 74.

56. SeeSecretariat Commentargp. cit, art. 70 [draft counterpart to CISG art. 74], 1 3.
57.Seed.

58.Sedd., 1 3; SCHLECHTRIEM/SCHWENZER/Stoll/Grubep. cit, art. 74,  22.

59. SeeSCHLECHTRIEM/SCHWENZER/Stoll/Grubeop. cit, art. 74, 2.

60. SeeGotandalost Profits op. cit, p. 99.

61.See UNITED STATES,Southwest Battery Corp. v. Owérexas Supreme Court, 1928,
115 S.W.2d pp. 1097, 1099; UNITED STATESyper Valu Stores, Inc. v. Peterson
Supreme Court of Alabama, 1987, 506 So. 2d pp. 317, 330.

62.Seef 2.1-2.13.

63. SeeDUNN, op. cit, 8 6.1. The most common form of expenses savedaai@ile costs,
which include all "charges composing an essential eleméheioost of manufacture or ...
service. Essential elements in such cost[s] ... @améreed to expenditures that would
necessarily have been made in the performance cbtiteact."ld., § 6.5 uotingUNITED
STATES,Oakland California Towel Co. v. Sivil€alifornia Court of Appeals, 1942, 52
Cal. App. 2d pp. 517, 520).

64. UNIDROIT Principles art. 7.4.2; PECL art. 9:502.

65. PECL art. 9:502 cmt. C.

66. SeeSCHLECHTRIEM/SCHWENZER/Stoll/Grubeop. cit, art. 74, § 22see also
UNIDROIT Principles art. 7.4.2(1) cmt. 2.

67. The classic example involves breach of a contramtinlg a contestant the chance to win
a beauty pagearbeeUNITED KINGDOM, Chaplin v. Hicks 1911, 2 K.B. p. 786.

68. One commentator asserts that loss of chance daedbed in two ways - as an issue of
"recoverability of losses" or as a "standard of provaosgés” issueseeSaidov,Damages:
The Need for Uniformitypaper presented at 25 Years United Nations Convention of
Contracts for the International Sale of Goods (CI€G3)4, p. 9 (Vienna Mar. 15-16, 2005).
Cf. MURRAY, MURRAY ON CONTRACTS, LexisNexus, 4th ed., 2001, §[{91

69. SeeSaidov,Damages: The Need for Uniformityp. cit, 8 3.4, p. 10;
SCHLECHTRIEM/SCHWENZER/Stoll/Grubeop. cit, art. 74, | 22.
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70. SCHLECHTRIEM/SCHWENZER/Stoll/Grubewsp. cit, art. 74, 22, n.98.

71.SeeSaidov, Damages: The Need for Uniformdy. cit, 8§ 3.4, p. 9; Melvin Aron
EisenbergProbability and Chance in Contract Law5 UCLA L. REV. pp. 1005, 1049
(1998).

72. In such a situation the breaching party could stillddgdifor other damages incurred by
the aggrieved party as a result of the breach.

At least one court interpreting CISG Article 74 has dertedécoverability of the loss of
chance SeeSWITZERLAND, HG Zurich, 10 Feb., 199€ISG-online.ch 488. In this case,
the court addressed whether a buyer could set off Hee'selaims of damages with, among
other claims, a claim that the seller's failure tovéelart books to an exhibition on time
prevented the buyer from receiving more offers. The bagetended that, "as one of three
European publishing houses specializing on the production of atelbgues, buyer would
have received at least a third of the commissions."cobet held that such a chance of
profit was not recoverable, stating that "buyer's fgsrofit must be considered normal for
the buyer's kind of business and the seller at thedfrnenclusion of contract, must have
been in the position to foresee such a consequeldcéibwever, the court acknowledged
that, had the seller been aware of this potential oypess, such loss would have been
recoverable.

73. MURRAY, op. cit, 8 121 ("These depa rtures from the reasonable certamyrement

are explicable only on the basis that courts are ginnplilling to permit a breaching party
to avoid liability solely on the basis of the plaifisfdifficulty of proving loss where it was

clear at the time of formation that such loss wow@drbpossible to prove with reasonable
certainty.").

74. UNIDROIT Principles art. 7.4.3(2).

75.SeeUNITED KINGDOM, Chaplin v. Hicks 1911, 2 K.B. p. 786; UNITED STATES,
Kansas City, M & O. Ry. Co. v. Belix. Ct. of Civil Appeals, 1917, 197 S.W. p. 322;
UNITED STATES,Wachtel v. National Alfalfa Journal Cdowa Supreme Court, 1920,
176 N.W. p. 801see alsRESTATEMENT (SECOND) ON CONTRACTS § 348(3)
(U.S.); MURRAY, op. cit, § 121; Simontop. cit, p. BEL-64 (Belgium); NICHOLASop.
cit., p. 228.

76.SeeSCHLECHTRIEM/SCHWENZER/Stoll/Grubeop. cit, art. 74, § 22.
77. PECL art. 9:501(2)(b) cmt. F. The Comment providesal@afing illustration:

E is appointed sales manager of F's business underaydae service contract. She
is to be paid a salary and a commission on sales. A&enonths E is wrongfully
dismissed, and despite reasonable efforts to find amatiee post she is still out of
work when her action for wrongful dismissal is hesisdmonths later. E is entitled
to damages not only for her accrued loss of six monthsyshlit also for the
remaining 18 months of her contract, due allowance beirtgp fwa her prospects of
finding another job meanwhile. She is also entitledamages for loss of the
commission she probably would have earned.

Id., lllustration 8.
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78.SeelU.C.C. § 2-708(2) (U.S.) (lost volume seller excepti¢igr more information on
how the lost volume seller exception operated undedtBeC.,seeANDERSON,
DAMAGES UNDER THE UNIFORM COMMERCIAL CODE, West, 2rall., 2003, 8§ 2-
708:14.

79. UNITED STATESNeri v. Retail Marine Corp.New York Court of Appeals, 1972, 285
N.E.2d p. 311quotingHAWKLAND, SALES AND BULK SALES, ALlI, 1958 ed., pp.
153-54).

80. SeeSCHLECHTRIEM/SCHWENZER/Stoll/Grubeop. cit, art. 75, 1 11. Allowing an
aggrieved party to recover lost profits in addition to damadeady including lost profits
would place that party in a better economic positi@mtiithe contract had been performed.
SeeGERMANY, LG Munchen 6 Apr. 2000CISG-online.ch 665.

81. SeeKorpela,Article 74 of the United Nations Convention on Contracts for the
International Sale of Goodg 3.3.2, PACE REV. OF THE CISG 2004-05 [Sellier,
European Law Publishers (2006) 73-168];U.C.C. § 2-710 (U.S.).

Under Article 77, "[a] party who relies on a breachaiftcact must take such measures as
are reasonable in the circumstances to mitigateo® including loss of profit, resulting
from the breach.” CISG art. 73ee generalJHONNOLD, op. cit, pp. 456-64see also
Saidov,Methods of Limiting Damages Under the Vienna Convention for the International
Sale of GoodgqDec. 2001)available at

<http://cisgw3.law.pace.edu/cisg/biblio/saidov. #ml

82.See e.g. ARBITRATION, ICC Arbitration Case No. 7584 Jan., 1992 CISG-online.ch
105;see als6SCHLECHTRIEM/SCHWENZER/Stoll/Grubeop. cit, art. 74, 1 18.

83.SeeGERMANY, LG Landshut, 5 Apr., 199%ISG-online.ch 193; AUSTRIA/ienna
Arbitral Tribunal, 15 Jun. 199€ISG-online.ch 691; SWEDEN, Arbitration Institute of the
Stockholm Chamber of Commerce Case No. 107/18¢ii|able at
<http://cisgw3.law.pace.edu/cases/980107s5xtml

84.See e.g.UNITED STATES,Delchi Carrier S.p.A. v. Rotorex CorpJ.S.Court of
Appeals (2nd Circuit), 6 Dec. 1995, CISG-online.ch 140.

85. See, e.g.SWEDEN, Arbitration Institute of the Stockholm ChambéCommerce Case
No. 107/1997available at<http://cisgw3.law.pace.edu/cases/980107s53tml
GERMANY, BGH, 25 Jun. 1997CISG-online.ch 277%&ee also
SCHLECHTRIEM/SCHWENZER/Stoll/Grubeop. cit, art. 74, § 19; Korpelap. cit.8
3.3.2;cf. U.C.C. § 2-715(1) (U.S.).

86.SeeUNITED STATES,Zapata Hermanos Sucesores v. Hearthside BakinglC8.
Court of Appeals (7th Circuit), 2002, 13 F.3d pp. 385, 388; Flechimakbfsky, Viva
Zapata! American Procedure and CISG Substance in a U.S. Circuit Colpipef)
VINDOBONA J. INT'L COM. L. & ARB. p. 93 (2003). Under thisew, as a matter of
procedural law, the recovery of litigation expenses ise determined by reference to
domestic law or applicable rules for resolving the dispbéeZapatapp. cit, 313 F.3d p.
388;see alsSCHLECHTRIEM/SCHWENZER/Stoll/Gruber, op. cit., ard, 1 20 ("The
compensation of costs of litigation ... is governedwesigely by the relevariex fori."); but

cf. SCHLECHTRIEM/SCHWENZER/Schlechtrierap. cit, Introduction, p. 7 ("If national
courts simply qualify the recoverability of litigationsts and lawyers' fees as a procedural
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matter to be decided under their own lex fori, therelguonventing Article 74 and the
analysis of whether such costs are a risk to be doyr@ay party having to litigate in the
U.S., there will soon be more enclaves of domeatic which for the deciding judge may
seem self-evident and which conform to his or her conwistiormed by historic rules and
precedents, but which will not be followed in other jdigsions and, thereby, will cause an
erosion of the uniformity achieved.").

87.See generallfFelemegasThe Award of Counsel's Fees under Article 74 CISG, in
Zapata Hermanos Sucesores v. Hearthside Baking208.1),available at
<http://cisgw3.law.pace.edu/cisg/biblio/felemegasi.htrakller, Interpretation of Article
74 - Zapata Hermanos v. Hearthside Baking - Where N4 NORDIC J. COM. LAW
1, available at<http://www.njcl.utu.fp.

88. Seef 2.5. One commentator has proposed an outcome detevmiest to be applied
by courts in judging whether an issue is substantive oedwral.See generall¥rlandi,
Procedural Law Issues and Law Conventidh$&JNIFORM L. REV. p. (2000). Use of an
outcome determinative test in the United States hasa@edemuch confusion, particularly
with respect to the applicability of the Federal Rwe€ivil Procedure in situations where
it conflicts with state law. As a result, the Uniteet®s Supreme Court eventually ruled that
the outcome determinative test did not determine thditsabf the Federal Rules of Civil
Procedure in cases where the rules conflicted with stat&SeeUNITED STATES,Hanna
v. Plumer op. cit; see als®CHEMERINSKY, FEDERAL JURISDICTION, Aspen, 4th ed.,
2003, p. 321 (noting that "problem with the outcome determmagist is that virtually any
rule can determine the outcome of a case").

89. SeeCarruthersThe Substance and Procedure Distinction in Conflict of Laws: A
Continuing Debate in Relation to Damagé8 INT'L & COMP. L.Q. p. 691 (2004).

90. CISG art. 7(2). One commentator notes:

There is strong opinion in favor of the view that thiedl given by domestic law is
not conclusive as to whether a particular matterlls. fathin the Convention
(HONNOLD, Uniform Law, 97). The substance rather ttianlabel or
characterization of competing rule of domestic law meitees whether it is
displaced by the Convention. In determining such questioasribunal, it is
submitted, should be guided by the provisions of Article 7 gavelto the
Convention the widest possible application consistgtfit its aim as a unifier of
legal rules governing the relationship between parties totamational sale.

BIANCA/BONELL/Khoo, op. cit, art. 4, { 3.3.5.

91. HONNOLD,op. cit, p. 109;see als&SCHLECHTRIEM/SCHWENZER/Schlechtriem,
op. cit, art. 7, 1 27-29.

92. Articles 45 and 61 provide equivalent remedies to both langeseller, respectively,
following a failure of the other party to perform its glaliions.SeeCISG arts. 45, 61see
alsoLiu, Comparsion of CISG Article 45/61 remedial provisions and counterpart PECL
articles 8:101 and 8:102004 NORDIC J. COM. L. pp. 1,&ailable at
<http://cisgw3.law.pace.edu/cisg/text/anno-art-61.ht(discussing parallel remedies
available to buyer and sellers).
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93. SeeFlechtnerRecovering Attorneys' Fees as Damages under the U.N. Sales
Convention: A Case Study on the New International Commercial Practidhable of
Case Law in CISG Jurisprudence, with Comments on Zapata Hermanos Ssic8sbre.
Hearthside Baking Cp22 NW. J. INT'L L. & BUS. pp. 121, 151 (2002); Keiltpw Does
the Cookie Crumble? Legal Costs Under a Uniform Interpretation of th@dJNations
Convention on Contracts for the International Sale of Gpad83 NORDIC J. COM. L. 1,
§ 5.6,available at<http://www.njcl.utu.f>; Vanto,Attorneys' Fees as Damages in
International Commercial Litigationl5 PACE INT'L L. REV. pp. 203, 221 (2003).

94. SeeVanto,op. cit, p. 221;see alsd~lechtnerpp. cit, p. 151; Keily,op. cit, 8 6.2(b).

One commentator has argued that the gap identified byhtdready would be filled by
domestic law in accordance with Article 7(8eeZeller,op. cit, p. 10. This, however,
would not resolve the problem as successful respondenstitiayot be able to recovery
their litigation costs. Another commentator argues @ahalaimant breaches a duty of loyalty
when it files a breach of contract action, but titeuhal determines that the respondent was
not in breach. He argues that, in such case, attdrie@gsand costs may be awarded under
the ConventionSeeFelemegasyp. cit, p. 126. This proposal, however, stems from an
overly strained interpretation of the Convention. Neitthe language nor the structure of
the Convention supports the imposition of liability &torneys' fees and costs on the
claimant in such circumstanceeeFlechtnerpp. cit, p. 152.

Interpreting Article 74 to provide for the recovery oifjiation expenses incurred by a
successful claimant also may conflict with othervapelicable procedural laws and rules
that regulate the amount of attorneys' fees that magdmered. For example, in a number
of countries, awards of attorneys' fees are calcufaesliant to a fixed fee schedule that
may result in an award amounting to less than the ldetiancurred. If Article 74 were
interpreted to allow for the recovery of litigationpexises, then these laws and rules
presumably would be preempted by the Convention because/thidy be inconsistent with
the principle of full compensation. Such preemption wolddyever, would result in
disuniformity between the claimant and respondent. Dtleet@anomaly discussed above, a
successful respondent would be forced to recover expessasated with litigation under
domestic laws, but because of preemption such laws woulbpbdt to successful
claimants. Such an unequal treatment is patently uanfigircontrary to the Convention. Of
course, one may argue that the ability to recoverrate’ fees and costs is a substantive
matter that is governed by the Convention, but the detetiomnaf the amount is a
procedural matter that is subject to applicable local laavrales. This distinction is highly
artificial and would be contrary to the principle ofl ftdmpensation and the need for
uniformity, particularly because recovery of litigatiexpenses would vary depending on
the applicable procedural law or rules.

95. Other policy reasons for awarding attorneys' fedsasts include deterrence and
punishmentSeeReinganum/Louis L. WildeSettlement, Litigation, and the Allocation of
Litigation Costs 17 RAND J. ECON. p. 557 (1986) (discussing the deterrencédanc
awarding attorneys' fees serves); Wetter/Priéasts and Their Allocation in International
Commercial Arbitrations2 AM. REV. INT'L ARB. p. 249, 329 (1991) (arguing that courts
awarded costs and fees in order to punish an unsuccessgttiffgiar bringing a false claim
or to fine a losing defendant for unjustly refusing thenpitis right). The later is clearly not
a policy to be furthered by Article 74.

Moreover, interpreting the CISG to provide for one-wagy/ ghifting would not serve the

goals behind such a regime. One-way fee shifting stattgaggcally enacted to encourage
law suits in certain areas because it is in the puiierest to do so or to equalize the
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litigation strength between the parties, particulanlguits between governments and private
parties of modest mearSee generallKrent, Explaining One-Way Fee Shiftingd VA. L.
REV. p. 2039 (1993). Claimants in CISG suits do not needvayefee shifting as incentive
to bring suit. Nor do such suits as a routine matteriuevolaimants of modest means suing
governments. Thus, the purposes for construing the CI®@ualing for a one-way fee
shifting scheme are not compelling.

96. SeeKeily, op. cit, § 6.2(b);see alsBIANCA/BONELL/Bonell, op. cit, T 2.2.1 (stating
that, in interpreting the Convention, "courts are etgubto take a much more liberal
attitude and to look, wherever appropriate, to the underlyingoges and policies of
individual provisions as well as the Convention as a Whole

97. SeeSCHLECHTRIEM/SCHWENZER/Stoll/Grubeop. cit, art. 74, § 21.

98. SeeSCHLECHTRIEM/SCHWENZER/Stoll/Grubeop. cit, art. 74, 1 21 (citing cases).

99. SeeGERMANY, OLG Minchen, 28 Jan. 19981SG-online.ch 339;: GERMANY, LG
Bielefeld, 2 Aug., 1996.

100.SeeGERMANY, BGH, 25 Nov. 1998CISG-online.ch 353.

101.SeeANDERSON,op. cit, § 11.3; SCHLECHTRIEM/SCHWENZER/Stoll/Grubenp.
cit., art. 74, § 21.

102.SeeSCHLECHTRIEM/SCHWENZER/Stoll/Grubeop. cit, art. 74,  12;
Blase/Hoéttler op. cit; Djakhongir SaidoviMethods of Limiting Damages Under the Vienna
Convention on Contracts for the International Sale of Gpbd$PACE INT'L L. REV. pp.
307, 328 (2001)but seeGERMANY, LG Munchen, 30 Aug. 200XCISG-online.ch 668
(holding that damages due to loss of goodwill are notavailunder Convention).
Commentators argue, however, that the reasoning icéisatwas unsoun8ee
SCHLECHTRIEM/SCHWENZER/Stoll/Grubeop. cit, art. 74, 12, n.55ee also
WADDAMS, op. cit, p. 535 (noting "no cogent reason why damages should novdae gi
for loss of reputation in a contract case"); MCGREGOR cit, § 38 (same).

103.SeeSCHLECHTRIEM/SCHWENZER/Stoll/Grubeop. cit, art. 74, 12but see
Saidov,op. cit, pp. 329-32 (arguing for category of non-material damagesjtowyito
business reputation).

104.SeeFRANCE, Sté Calzados Magnanni v. SARL Shoes General InternatidAal
Grenoble, 21 Oct. 199€ISG-online.ch 574; SWITZERLANLCHG Zirich, 10 Feb. 1999
CISG-online.ch 488; GERMANW.G Darmstadt, 9 May 200@I1SG-online.ch 560.

105. Blase/Hdttlergp. cit.

106.SeeUNIDROIT Principles art. 7.4.2 cmt. 5; PECL art. 9:50148) n.4see also
Blase/Hottler op. cit.

Numerous jurisdictions applying the American Uniform Conuiad Code also permit
recovery of damages due to loss of good@#eANDERSON,op. cit, § 11:31.

107. Commentators explain:
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Many businesspeople think of goodwill in terms of a comparyesionship with its
customers; that is, a company with good service genegateswill among its
customers. Although this is an accurate interpretatiggootiwill, there are several
others. For example, under the so-called excess earninigsdiier estimating
business value, a company is worth the sum of the Fsli¥ rifarket value] of its
tangible assets and its goodwill. In this scenario, gobdndklculated as the
capitalized value of the company's "above average" earammgge of return. In
other words, the goodwill is a reflection of the fa@tttthe subject company is
earning a return greater than the norm for investmdrasimilar risk. Thus,
goodwill in this instance is the company's ability to earrvebwrmal profits ... .

The final interpretation of goodwill relates to a compabglsince sheet. GAAP
[Generally Accepted Accounting Principles] does notvallocompany to estimate
the value of its goodwill and then place this figure onlddlance sheet. The
historical cost principle makes such an entry impossinder GAAP. However, in
the case of a business acquisition, goodwill can be patelde postacquisition
balance sheet, reflecting the excess purchase priceyaidne FMV of the
identifiable tangible assets. In practice, this exoesyg be allocated to other
intangible assets besides goodwally, customer base, trade name).

GABEHART/BRINKLEY, THE BUSINESS VALUATION BOOK, A.MA., 2002, pp.
116-17.

108.SeeANDERSON,op. cit, § 11:31; Saidowp. cit, p. 330.
109.SeeHG Zirich 10 Feb. 1999p. cit.

110.SeeGERMANY, LG Darmstadt, 9 May 200 I1SG-online.ch 560.

111.Seeff 2.1-2.9 (discussing level of proof/certainty requiremert);alSANDERSON,
op. cit, 8 11.3 (rejecting any "stringent standard of certairdy'ttmages due to loss of

goodwill) (quotingMCCORMICK, HANDBOOK ON THE LAW OF DAMAGES, West,
1935, p. 677; Saidov, op. cit., p. 330.

Of course, the aggrieved party will still have to provepagother things, that such
damages were foreseeable. In fact, some have asd@tédere exists a stricter
foreseeability test for loss of goodwiBeeSCHLECHTRIEM/SCHWENZER/Stoll/Gruber,
op. cit, art. 74, 1 46.

112. WADDAMS, op. cit, p. 628; LG Darmstadt, 9 May 2004). cit; see also
ANDERSON, op. cit., 8 11.3 (stating that "lost future pisothat are not attributable to an
erosion of the customer base do not constitute a fagsoalwill").

113.SeelL.G Darmstadt, 9 May 200@p. cit.(citing danger of double recovery).

114.1d.

115.Sedd.

116.Cf. UNITED STATES,Lewis River Golf v. O.M. Scott & Sen&ash. Supreme Court,
1993, 845 P.2d p. 987 (awarding U.S. $664,340 in damages for breamttrattand U.S.
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$1,026,800 in damages for loss on subsequent sale of busines$singhided loss resulting
from damage to its reputation or goodwill).

117.See generalfFARNSWORTH,op. cit, pp. 216, 225.
118. CISG art. 75.

119.Cf. GERMANY, OLG Hamburg, 28 Feb. 199CISG-online.ch 261.

120.SeeSchlechtriemPamages Avoidance of the Contract and Performance Interest under
the CISG FESTSCHRIFT APOSTOLOUS GEORGIADES, ATHENS (fodhtdng 2006);

see alsdcFARNSWORTH,op. cit, pp. 224-27. In this situation, the aggrieved party is also
entitled to any incidental and consequential damages.

121. Schlechtriemgp. cit, p. 4. In calculating the amount of damages owed to thécaggr
party, the loss to the aggrieved party resulting fronbteach must be offset by any gains to
the aggrieved party resulting from the non-performangbeo€ontract. Professor
Schlechtriem notes:

If the buyer liquidates the contract by claiming perfanee interest without
avoiding the contract, he has to keep the non-conformiangsgyahe value of which
has to be taken into account in the computation of dlyerts total damages. If he
resells the goods - even at a high discount becaukeiohbn-conformity - the
proceeds have to be accounted for in the calculationmédes. Likewise, if he
claims performance interest because the seller waslay in delivering the goods,
but then tenders, although late, and the buyer has talédikery, because he cannot
avoid (since the delay might not amount to a fundamen¢akh or an additional
period of time was not set), the value of the goods boaghbver, if and insofar as
they can be utilized, or the proceeds from reselling tlawve to be taken into
account.

Id., p. 6.
122. SCHLECHTRIEM/SCHWENZER/Stoll/Grubesp. cit, art. 74, 1 32.

123.SeeFARNSWORTH,op. cit, 8 12.9; TREITELpp. cit, 88 149-50see alsd?ECL art.
9:502 n.4 (citing numerous cases and authorities).

124. UNIDROIT Principles art. 7.4.2.

125.1d., cmt. 3.

126. PECL: art. 9:502 cmt c.

127. Secretariat Commentanp. cit, art. 70 [draft counterpart to CISG art. 74], 1 5.

128. For a comparative study of punitive damagesGotandaPunitive Damages: A
Comparative Analysjst2 COLUM. J. TRANSNAT'L L. p. 391 (2004). The prohibition on

punitive damages does not, in principal, apply to claim$doidated damages.

129. CISG art. 74.
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130.1d.

131.SeeENDERLEIN/MASKOW/Knapp,0p. cit, p. 544. It should be noted that an award
of punitive damages may violate an applicable mandatoryfudv. In such case, the
award or the portion of the awarding punitive damages mayibéd or unenforceablé&ee
generallyGotandaAwarding Punitive Damages in International Commercial Arbitration in
the Wake of Mastrobuono v. Shearson Lehman Hutton 38¢4ARV. INT'L L.J. p. 59
(1997).
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